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Novcmbcr 10,2006

SusanM. Whitc

St"r"o -4, W"tl*i"L,
Steven A. Wuthrich, Esq.

l0l1 Washington, Ste. tOl
Moupclicr,Idaho 81254

Tel: (208) 847-1236
Frx (208) 847-1230

W
li.wod h ur.t

Mining Program Coordinator
Minerals Regulatory Program
Doparyrnent ofNatural Resouroes, Division of Oil Gas and Minnrg
1594 W. N. Temple, Ste. l2l0
P O Box 145801
SaltLake City, Uf 84114-5801

Re; NoticeofobjoctiontoDocision; RoquestforAgencyAction;NoticcofAppealof Application
Dcnial and Rcqucst for Relicf

DoarMs. Wbite:

Tbrs is a lettBr in rosponsc to your dcnial of Wright/GarffRosorrrccs LLC Notico of Intention
to Commeuce Small Mining Operations Pennit, Taslxs #1532, Summit County, Utah. This officc
repres€nts WrighVGartrResowces LLC and is bcebyuoti$nng you itr writing of the objections to
your detormination. In your lettor of Ootober 30, 2006 you shto-that "the ownei of tho sufaoo estate

las 1 
large mino permit on tho same arca of your proposcd operatio1s" WrigntlCarffRosourcos

laeby requests that you r€voke that pormit with rerpuci to the uip*ximately 25io 27 acres on which
Ion Thomas or his assoaiated entities had previously had a-mining prroit on Iot 38, Brown,s
Canyon, Summit Counry, UIah. illr. Thgmas, and hii entities, no longer have any interest in the
rnheral ostatc and, accordingly, to continuc to provido him a mining potirit on land wherc hc bas no
mincral intcrcst whats_ocvcr is inappmpriatc. Of course, you cao *oAi4, his perrnit to apply to the
3 to 5 acre parcel ofBLM ground on which" wc belicvo, therc is only an unmarkotablc rcsorroo, but
rcquost forthwith and immediately that any mining permit be revoked respecting the property whero
my client owns 95% of the mineral interest estate and Thomas and. his 

"rrtiti", 
birru no p"roentage of

interest therein.

You further make a statement in your letter "as olryner ofthe mineral estate you have the riglt
to offiact minerals, b.ut you also must provide reasonable compcosation and *utr ,r.roo.6lc
accommodation for the surface €stote owhers' uso of tho land". Do you havc any authority
whatsoever for this proposition? Whilc wc havc hcard Victor Jackson, hr*l counsel for lon
Thornasos cntitios. makc this samc allcgation, we have yet to oee any legal iuthority supporting thisproposition.

Tboso parties 
!1vc nrcviously alrcady 

-had 
thcir rights, liabilitios, and scope of autbority

adjudicatcd. Bnclosod herowith is tbe order Crrandng Partal Summary iuagment and Judgment
Quiuting Title and Dismissing other claims with Prejudice. spccifically, thc order quieting title

SENT BY FA)( AT.[D REGUI-AR MAIL
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providcs in relcvant part, in paragmph 2tJ;iat 'ttle is heroby quietd in WrighVGarffResotrrcee
L.L.C., a Utah limitod Iiability oompany in and to an undividcd 86.76111 percent interost in and to

all building stone and othq minorals and 100% of all otber subsurface minorals and rigbts in and

under the following real property in Summit County, Utah, now underllng togetber with rigbts of
ingress, etrcss, and roasouable surface use to prospect for, mino and rsmovo same, including withour

lirnitation thc right to utilize surface or ope,lr pit mining and./or quarrying methods...".

As you oan see, the Court has already considered the relativo rights ofthe parties. Principlcs

of, res Judicala dictate that parties must bring parol claims they have in an action or forcvcr bo bancd,

Had Tbomas American Stone and the rolated e,ntities $ou8ht to protect thcir surfacc tight" or to seck

compensation therefore, they certainlywould have had tbat opportttnity in that action. Again, I don't
believs rbar tbere is any legal authority for the novcl lcgal position that you bave prcpo$od under the

circunstances of this case. I suppose, in a casc whcrc somconc had a houso built and tho mining had

to ocour right undcr thoir homo, thcro may wcll be a case out thcre respccting compcnsation in suoh

a situation, but that is not thc casc at bar.

Ho\x/evcr, in tho present circumstances, the quarry is, in ossence, a cliff. No one oao build on

it. Thus tlere is nothing to compensate Mr. Tbomas or his eNrtities for. We rcject and object

wholehcartcdly to the divisions attempt to ueurp or overrule fudge Bryan's decision in Third Disuict
Court caso #94-03-00111 which is now a final and nnappealed judgment, and is the law of frc oaso

by and botween theso two partios, your naked assertions nonvithstanding,

You havo also stated 'lmtil you eithor reach a volunhry agfaement with tlc snrface ownsr or
havo your respective rights adjudicatcd, the division is unablc to proceed with tho evaluation of your

notice. This letter is to put you on noticc that wc already had our rgFpcctivc rights adjudioatod. We
aronotgoingtobeblachnailcdinto cnteringinto an agrccmcntwithl,onThomas orhie cNrtiticsunder

any circumstanccs. Tbc adJudication is donc, final, unappealabls, and is as clcar and specifio as it
oould possibly bc. Plcaso reviow thc judgment quioting titlo and the ordor ganting the motion for
summaryjudgmcnt which bas bccn rccordsd into the records of Summit Cotutty, Utah, and rcqpgct

thc adjudication theroof. We kindly ask tbat you rcvcrsc your dooision and procd rvitb the
evaluation of our notice of intent to commonce small mining oporations forthwith,

We roquost thc agoncy take action to revoke Lon Thomas' and bis associated entitics' mining
permit with rcspcct to the propefiy on which my client is thc subsurface owncr and minoral rigbts
holder (at this point Wright/Garff Resoruces has acquircd in exoess of 95% oftho building stone and

other mincral rights with rospcot to all of Lot 38 savo and exccpt that small portion ofBLM ground).

Wo fitrthcr rcquest tbat our application be processed in thc ordinary course and appeal any and all
advorso detcrminations you havc made to tho oonfrary purouant to R-647-5 et seq and request an
informal hcarirg, or formal, as applicablo. Kindly do not returu our permitted fee-
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No.

Robcrt P. Hill (1492)
John A. Adans (0023)
RAY, QUNNEY & NEBEKER
Aftorneys for Plaintiff
?9 South Main Street, Suire 400
P.O. Box 45385

Salt I:ke City, Utah 84145-0385
Telephone: (801) 532-1500

WRTGHT/GARFF RESOTJRCES, L.L. C.,
a Utah limited liability comPany. .

Plaintff,

v.

TIIOIV(AS AI{ERICAI.I STONE AIID
BUILDING, INC.. a Utah corporation,
dba AIr4ERICA].I' STONE COMPAIflf ,

LON A. fiIOMAS, an individual, and

UNKNOWN PERSONS designated as

JOIIN DOE NO. I thrcugh 10,

Defendants.

t3tL.E)
J A ri 1 ;.i iggT

ynrri Dirrrr$r Coqrl -Oj,?'r---.-
Doptrft Ciitli, sumnl:l Qor,llrrY

IN lHB DIfIIRICT COIJRT OF lEE THIRD NJDICIAL DISiTRICT
IN A}ID F'OR SI]MMIT COIINTY' UTAE

-.--ooOoo---

ORDER GRAI{Ttr.IG MOTION FOR
PARTIAL SUMIVIARY TUDG]\{ENT

Civil No. 9+03-00111

nU 193 La& 8n003{{ Fa0tl58D
----ooOoo----

on october 28, 1996, at 4:30 p.m., PlaintifFs Motion for Partid summary ludgment

regarding owoership of a building $tone deposit in Summit'County, Utab came on for heuing

before the Honorable Pat Brian with Robort P- Ifill and John A' Adams of Ray, Quinney &

Ncbc.kcr appcaring on behalf of Plaintiff Wrigh/Gartr Rcsourcos, L'L'C' ("Wright/Garff")

and Russell c. Fbricks and Mark L. McCuty of RichardS, Bnndt, Millcr & Nelson

m0|(|!wPffiE 7';'0
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apPearing on beha'lf of Defendants Thomas American Stone and Building, Inc. ("Arnorican

Stone"), I-on A. Thomas and Beverly fironras.

Based upou thc nremoranda and affidavits subrnitrcd by Wright/Garff, tho argurnent of

counsel and good cause thercfor appcaring, the Coun atters its Findings of Fact, Conclu-

sions of '[aw and Ordcr as follows:

EINDINGS OF FACT

A. This agtion involvcs conflicting claims to ownership of building stonc dcposits in

and under a parcel of real property located in Sumrnit Countyn Utah, more parti'cularly

described as follows (uLot 38"):

BEGINNING at a point that is due North 2723.833 feet and due
East 1304.828 feet from thc Southcast corner of SecUon 19,
Township tr Sourh, Range 5 East Salr Iakc Base & Meridian,
(said Southeast comer bearing Nonh 89o 23' 18" East from
Southwest cornsr and being the basis of bearing for this descrip-
tion); thence North 58o30'12" Easr 1244.381 fcct; ihence South
34o East 847.614 feet to a poinr on the South line of thc North-
east l/4 of Scction 20, Towrrship I South, Range 5 Fast, Salt
La.kc Baso & Mcridian; thence Souttr 89o38'l2" West along said
South line 208,53 feet to the center of section of said Section
20; thence South 0ol2'28" Fast along thc West fine of the
Southeast ll4 of said Section 20 1326.604 fcct to the Southwesr
corner of the North ll2 of Southcast ll4 of said Section 20;
thcpce North 89"38'lJD Ea.q[ along thc South line of said North
ll2 of Southeast ll4 65.907 feer to a point on the arc of L
29t4.7W foot radius curye, the center of which bears South
19o33'40" East; thence Southwestorly along rhe arc of said

.curve to thc left thmugh a central angle of llo35'20', a dis-
tance of 589.554 fect; thencc North 27"55'59'Wesr 1E47.338
fcet to thc point of BEGINNING.
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B. By warrurty Deed dated April 3, l9?g urd recorded,April 5, 1979 at

Book Ml30 , PaEs 682, in the rocords of thc Summit County Rccordcr (rho "Tncy Dood"),

T.o.y I-and and riiuostock Company convoyed Lot 38 and other lends in Summit urd

Wasatch Counties to Utah Title and Abstract Company, as trusicc (*Utah Title"):

c. The Tnacy Deed included rhe foilowing cxprcss rsscrvation:

EXPRESSLY EXCEPTINO ,,${D RESERVING, HOWb\&.R
To GRAD{TOR, rr unrriviaed one-half (l/2) inrercsr in and to
all Coal' oil, gas asd all other merarric and non-motallic miner_
als' of every kind or character, whcthor similar or dissimilar to
said namod mincrals, and whstlror now knowrr or hcreafter
disgovercd, including, but without lirnitation, all building stoae,
sand, gravel and gepttrermar rights, now owned by Grantor,
wherher mined oiextracred by surface or underground mining
or extraction methods, in, upon or underlying all of said real
propcrty, together with the full right of ingress and egress, to
prospect for, mine and remove the same.

D. By Special Waranty Dccd darcd April l, 1979 and recordsd April 19, L979 at

Book M13I, pagq 634, in the records of the Summit counry Recorder (the "Umh Tido

Deed"), Utah Title, as trust@, conveyed the "surface rights only' in Lot 38 to Dee HeD-

sDaw.

E- rhe building stone underlying I{t 38 is not on the surface or irnmcdiatcly below

to tho surface.

F. The bqilding stonc undcrlying Iot 38 is different in characror from, and has a

value seprrate from, the soil itself and vegetation growing on tho surface.

G. Ameripan Stone has bccn operating a building stonc quarry on lot 38, and has

been mining and rernoving building stone from Lot 38.
OEI l.9S 186 BrD03{1 FaDt158!
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H. Amcrican Stonc's quarrying operqtions on Int 38 have ponetratod beneath thc

surface of the land.

CONCLUSIONS OF LAW

l. Ttre uqdivided minenl interest in I-ot 38 which was rescryed to Tracy Land and

Livestock Company in the Tmcy Deed has passed from Ttacy l-arrd and Livestock Company

to wrtghr/Garfr (36.761I 11 %) and ro orhers (13.23EE69 %) by mesne convoyanccs.

2. The subsurface rights and lnrcrests in aad undcr Lot 38, which werc retained by

Utah Titlo, as tnlstee, h the Utah Tide havc passed from Utah Tltlc, as rustec, to

. wright/Girff by mesne conveyances.

3. Thc surface rights [n rhe Subject lands, whictr worc originally conveyed by Utah

Tide, as trustec, to Doc Ilcnshaw is thc Utah Title Dced, have passed ftom Mr. Hcnshaw to

American Stone by mesne conveyallccs.

4. Ttre mineral reservation in Tracy Deed and tho limitcd gnnt of surfacc rights only

in Utah Title Decd are clear and unambiguous.

5. Under the plain language of the Tracy Dccd, one-half of all building stone and

othcr mincrals, whether mined by surface or underground mining methods, was rescrved to

,r u the grantor, together with thc right of ingloss and egress to exploro and rnine for and romovo

the same.

6. Uni., tlrc plain language of tho Utalr Title Decd, only surfacc nghts in l-ot 38

were conveyed !o Deo Henshaw. All mincral and subsurface interests not proviously

excepred or reserved wcre rcraincd by Utah Title, as tirustee. 
JO r"= na Br00J1{ po''SEJ
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7. Ttto "surfacc rights" on l-ot 38 includethe surface soil and other materids lying

on the immediate natural surfacc of the land, vegetation growirrg on the surface and the right

to construct strucfuros on the surface and to use rhe surfzcc for surface uses, such as

farming, ranching, residendal, commcrcial, industrial and rccrcational puqposes, together

with fte right to pooetmte the surface incidenully ro thc ororciso of surface rights (c.9., for

foundations, footirrgs, basernents, walcr linos or sewer IIne$.

8. American Stonc.is the owncr of the surface rights in I-ot 38.

9. The building stone lying in and under Lot 38 is a mineml.

10. WrighVCarff is the owner of an undivide.d 86, 761 I I I % intersst in and to ail

building stonc and other mberals in and under I-ot 38, rogethcr with the right of ingrcss,

cgress and reasonible surface usc to mine for and remove the samc, inctuding without

Iimitation tbe right to udlize surfacc or open pit mining andlor quarrying metbods.

ORDER

IT IS HEREBY OR-DERED that title to an trndivided 86.761111 % interest iu and to

all building stone;itnd other minerals in and under l,ot 38, together with the righr of ingress,

cgress and reasonable surface use to prospect for, mine and rcmove thc same, including

without limitatiorl the right to utilize surface or open pit mining and/or quarryirrg mcthods,

be and hereby is quieted in WrighVGarff.

L-lO 1?E 396 Ex0D3{4 Ps00FE4
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J^rr."^ .,11'17
DATED *t* l3 aay of"r.ro,entdt9l6.

l cEfl't'lFv THAT rHtS ls 
^ 

rt\Ue CCpy OF AN
C{,ri1UMEl.lT ON FiLE tN T}tE.TH|FO OISTR|C
{,;ouflT. r\uillMlr couHTy, st'ATE oF UTAH.

Anorneys for Defendants Ttromas
Amcrican Stonc,and Building, Inc.,
Lon A. T'homas and Bovorly Tbomas

lil.,IJTY i)fir.,,..i IY '.,-Lii?K

Btf, 1931Ed 8r.003{it' Ps00585
.,u'
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Robert P. I$il (1492)
Iohn A. Adams (0023)
RAY, QUINNry & NEBEKER
Attorneys for Plaintiff
79 South Main Streot, Suite 400
P.O. Box 45385
Salt I-ake City, Utah 84145-0385

Telephone: (801) 532-1500

WRIGHT'/GAIUTF RESOURCES, L.L. C.,
a Utah limitcd liability compary,

Plaintiff,

v.

IEOD,IAS AIUERICAIV STONB A}ID
BIIILDING, INC., a Utah corporation, dba
AI\4ERICAI.I STONE COMPANY, LON A.
TIIOI{AS, an individud, and TINICI\IOWN
PERSONS designated as JOHNDOENO. I
through 10,

rt!;D 
,t l*"'I.'! 

nu
,ir ,rt 1 3 lygT l5'- 

d '

irr,rr ii.t,rr'ict;i;ovrt A(:t** -..-lrll
$g ;,*;t ili&fl, I'riltt'.lli Couti'ty

IN TIIE DISTRICT COI'RT OT THE TEIRD fiIDICIAL DtrIlRICA
IN AtrID FOR StJMlff,T COUNfy, LIfAg

-'-ooOoo----

TUDGMENT QUIEIXNG rrrl,E At{D
DISI\dISSING OTHER, CI.AII\{S WNlt
PREIUDICE

Civil No. 9+03-00tll

Defcndants.

----ooOoo---

hrrsuant to thc coufi's Ordcr Grantrng Motion fqr Paxtial Summary Judgmont and good

cause therefor appcarfurg, rr Is HEREBY oRDERED, ADTuDGED AI.ID DECRE@:

I. That thc Findings of Fact and Concluuons of Iaw more ftrlly set out itr the Court's

Ordcr Granting Motion for Partial Summary Judgment io this matter are horeby inco4poratcd in

this Judgment by reference; and

n047423fr 8r.01030 psD05?l
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Z, That titlc is hereby quieted in tffright/Garff Rcsources, L.L.C., a Utah limitcd

liability company, in and to an undivided 86.?61 l l l % intcrest in and to all building strone and

other minorals and 100% of all other subsuface rnatsrials and rights in and under the following

described real property in Summit County, Ud, togethcr with the right of ingress, egress and

rcasonable surfaca usc to prospect for, mine and rcmove the same, including without limitrtion

tho right to utillze surface or opep pit mining Nnd/or quarrying methods:

BEGINNING at a point that is due Nortrr 2723..833feet and due

East 1304.828 feet from the Southea-st corner of Soction 19,

Township I South, Rangc 5 East Salt kl(e Baso & Meridian, (said

southcast comer bearing North 89" 23', 18" East from Southwest

corncr urd being tbe basis of bearing for ttris descripdon); thencc

North 58o30'I2" Fnist 7244.3E1 fcct; tbence South 34' East

847,614 fcet to a point on the south linc of the Northeast ll4 of
Scctlon 20, Township 1 South, Range 5 East, SaIt I-ako Base &
Mcridiarr; thcnce Soutb 89'38'12" West along sud Soutb lioe
208.53 fcct to tho conter of sectioo of said section 20; thencc

Soutb Ool2'28" East dong the West line of the Southeast ll4 of
said Soction 20 1376.ffi4 feet to thc Southwest comcr of ttre North
Ll2 of Southeast ll4 of said Sectron 20; thence North E9o38'12"
F-sr alotrg thc south linc of said North ll2 of soutbcast 1/4

65.907 feet to a point on the arc o'f v-2914.790 foot ndius cuwc'
rhe center of which bears South 19'33'40" East; thenco Soutfi=

wasterly along tho arc of said cutve to thc lcft through a centml
angle of llotl'z0", a distancc rrf 589.554 feet; thence North
27'55'59" West 1847.338 fggt rto the polnt of BEGINNINO.
(Also sometimes refened to as "Lot 38".)

Rrnuant 19 the Court's Order Distributing Tnrst Account, Dissolving Prelirninary

Injunction and Dismissing Other Ctaims with Pn:judics urd good causG thercfor appearing, IT

IS HEREBY FURTIIER ORDERED thst aU otherr claims statod in the Amendcd Complaint and

that all claims stated in the Countsrclaim bc, and hereby a.r'e, dismissed with prejudice and on

-2- lftr+?4il6{l 0r.01030 Po0D59?
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tho rnerits, with cach party bearipg its own costs and attorneys' fees.

DArED this 19 *y.d#q, lee(i.

COI,RT

APPRO\IED AS TO FORM:

Attorneys for Defendants Thomas
Amcrican Stonc ud Building, Irc.,
Lon A. Thomas and Beverly Thomas

$t!$;i!T il'
HCIUHJ-NfN V N3A3J-S

.*irr,kJ'-tigft

Pat Briart
Distdct Court Judge

DD47423tf Ea01D30 Pq805?3
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